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ARGUMENT
(POINT I)
THE TRIAL COURT'S AWARD OF ALIMONY AND VALUING THE
BUSINESS AT $1.6 MILLION WAS BASED SOLELY UPON JUDGE
LOW'S AUGUST 18, 2004 MEMORANDUM DECISION.
Respondent claims that "Petitioner has failed to show that any prejudice existed
related to the trial court's reference to the Memorandum Decision of August 18, 2004."
However, the trial court's findings of awarding alimony and valuing the business at $1.6
million was based solely upon Judge Low's August 18, 2004 Memorandum Decision.
Paragraph 51 of the Findings of Fact and Conclusions of Law states:
"The court accepts the language as set forth in the Memorandum Decision
of Judge Low dated August 18, 2004 that the business has a value of
$1,600,000 and equally divides the parties' equity interest at $800,000."
Paragraph 40 of those same Findings of Fact and Conclusions of Law states:
'The court must determine alimony based upon the law of the case and
the current financial circumstances of the parties. The law of the case
was established by Judge Low in his August 18, 2004 Memorandum
Decision."
The trial court referred to Judge Low's Memorandum Decision as "the law of the
case". The trial court felt obliged to find a monetary alimony award for Respondent
despite Respondent failing to request or present evidence for alimony. The trial court
also ignored Petitioner's only evidence as to the value of the business mistakenly
believing Judge Low had already set the value at $1.6 million. It is otherwise
remarkable that based upon the sanctions, the admissions, and the failure of the
Respondent to present any evidence as to alimony or the value of the business that the
trial court could have only otherwise determined Petitioner's evidence that was before it,
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which was that Respondent was not entitled to alimony and the value of the business
was between $358,000 and $477,000. Clearly, Petitioner was prejudiced.
A.

Appeal of Judge Low's Memorandum Decision.

Respondent asserts that "Petitioner did not seek to appeal this decision nor to
clarify or augment the decision of Judge Low." There was nothing to appeal.
Judge Low's Memorandum Decision of August 18, 2004 was not final and was
integrated into the Findings of Fact and Conclusions of Law of January 26, 2007 when
it became a final appealable order.
There was also nothing to clarify or augment based upon the discussions prior to
mediation and after mediation. After the arbitration took place, the parties met and the
trial court made the following observation:
"Alright, I want to make a record of what happened over the past two
hours or hour and a half, whatever it is. We have been in the conference
room discussing this matter. Each side has an opportunity to discuss it.
I want you both to understand what we are doing here. [R3770D@10-11]
I don't know what the value of the business is, and I don't know how it
should possibly be distributed between the two parties. That's not before
me. Only who gets the business is before me. If Elizabeth gets the
business or Bart gets the business, later on we will decide how
compensation will be awarded to the other side in exchange. Hopefully
you folks will come up with some good ideas. [R3770D@10-11]
We've thrown a figure around of $1.6 million. I don't know if its worth $1.6
million, or $6, or $6 billion. Unfortunately, I'll probably never know the
answer to that. We have to find an innovative approach to resolve the
distribution of the assets between the parties whatever the value may be."
The relevant language of the Memorandum Decision provided: "The court can
only determine from the evidence where the preponderance lies. It lies in the favor of
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the Petitioner receiving the award of the business assets." The parties at that time
understood that the Memorandum Decision only awarded the business to Petitioner.
(POINT II)
RESPONDENT PRESENTED NO EVIDENCE, BUT THE TRIAL COURT
FELT COMPELLED TO MAKE FINDINGS IN AN AWARD OF ALIMONY
TO RESPONDENT.
Respondent asserts that "the trial court is not required to supply factual findings
but merely to make the best decision from the evidence addressed at trial." Since this
action commenced, Respondent has not made a claim for alimony. Although through
the proceedings there have been some general discussions between the parties
relative to alimony, no temporary alimony request was made. The trial court felt
compelled to make inadequate and inaccurate findings in other sources other than
those presented at trial:
A.

Temporary Alimony:

Paragraph 40 of the Findings of Fact and Conclusions of Law: "Previously,
Judge Low awarded Vi of the business income to Respondent which constituted
temporary alimony." No prior ruling was ever made nor did the parties nor Judge Low
ever contemplate division of the business income as temporary alimony. By stipulation
between the parties, Gary Jones, the court appointed special receiver, controlled the
income of Team Builders International, Inc., and, after payment of the parties'
mortgages, JHAM, and business expenses, the remaining proceeds were split. This
was nothing more than a temporary property division.
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B.

Statement About Respondent's Financial Condition:

Paragraph 42 of the Findings of Fact and Conclusions of Law: Respondent's
"difficult living circumstances". At trial, Respondent presented no witnesses or exhibits
as to her financial condition and needs or her earning capacity or ability. Only once the
trial had fully concluded did the trial court inquire into summer visitation between the
parties, and only at this point did Respondent make some general claims about her
income for the last five months, some general living conditions, and the fact that she
had made no effort in four years to find employment.
C.

Gary Jones' Testimony:

Paragraph 42 of the Findings of Fact and Conclusions of Law: Gary Jones
testified of "her financial condition". Gary Jones was not involved in the parties'
personal expenditures and testified that he "was not personally knowledgeable of their
needs".
Challenged Findings:
Respondent states, "nothing in these findings have been challenged by the
Petitioner on appeal" and the "July 27, 2006 Memorandum Decision has never been
challenged by the Petitioner." The July 27, 2006 Memorandum Decision was integrated
and became part of the Findings of Fact and Conclusions of Law and Order of
January 26, 2007 and has been appealed. Petitioner's trial brief goes into great length
not only challenging the findings by the trial court but the lack thereof.
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(POINT III)
IT WAS ERROR FOR THE TRIAL COURT TO IGNORE SANCTIONS
IMPOSED AGAINST RESPONDENT.
Respondent asserts, "It is not an abuse of discretion for the trial court to make an
award of alimony with less than all of the discovery being provided as requested by the
Petitioner so long as the Jones factors can be satisfied." The imposition of sanctions by
the trial court under Rule 37 of the Utah Rules of Civil Procedure are discretionary.
However, it was error (or at least an abuse of discretion) for the trial court to ignore
sanctions already ordered and allow Respondent to present evidence at trial or for the
trial court to find evidence from other collateral sources.
The trial court, on May 4, 2006, granted Petitioner's Motion in Limine and
entered sanctions against the Respondent preventing her from "presenting any
evidence or disputing any evidence or proof as requested in Petitioner's interrogatories
and request for production of documents served on Respondent March 20, 2003, July
21, 2003, and April 13, 20041. The trial court also entered sanctions against
Respondent preventing her from presenting any evidence or disputing any evidence or
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The March 20, 2003, the July 21, 2003 and April 13, 2004 Interrogatories and
Request for Production of Documents were served on Elizabeth Vienna and were not
responded to within the stated time provided in Rules 33 and 34 of the Utah Rules of
Civil Procedure. The Interrogatories and Request for Production of Documents
included, but was not limited to, a request that Elizabeth Vienna provide employment
information, detailed monthly living expenses, financial information, business
information, and personal and real property information [R2933-2939].
5

proof as ordered by the court on September 30, 2004 and/or October 5, 20052. Finally,
the trial court's May 4, 2006 order "prohibited Respondent from presenting any
evidence as to any of the properties or encumbrances thereon, valuations, proposals of
distribution, including any information as to an award of alimony".
The purpose of the court-ordered sanctions was due to Respondent's intentional
and deliberate refusal to obey any of the Petitioner's discovery requests or obey court
orders to comply with discovery. As a result, Petitioner went to trial without
Respondent's employment information, monthly living expenses, financial information,
business information, and other personal and real property information the Respondent
would have otherwise provided in discovery. Petitioner relied on the trial court's
May 4, 2006 order preventing Respondent from presenting, or the trial court relying on,
evidence whether from trial or from any other collateral sources.
It was error (or at least an abuse of discretion) for the trial court to allow or rely
on any evidence in favor of Respondent in support of an award of alimony. It was also
error (or at least an abuse of discretion) for the trial court to not accept Petitioner's
value Team Builders International, Inc. "between $358,000 and $477,000", or "value the
North Logan home and 51/4 acres at $650,000". To allow otherwise would be contrary
to the court's own order, unfair and prejudicial to Petitioner, and would reward
Respondent's non-compliance.
2

The September 30, 2004 Order (from the September 7, 2004 hearing) provided
in part: "Petitioner is ordered to prepare a report of the marital assets and their
valuations, the marital debts and obligations, and a proposal of distribution, including an
award of alimony. Respondent shall respond within 30 days." The October 5, 2005
Order provided: "discovery to be completed by December 1, 2005."
[R3771 C;R1902;R1906;R3772B]
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(POINT IV)
THE TRIAL COURT INAPPROPRIATELY ARRIVED AT THE VALUE OF
TEAM BUILDERS INTERNATIONAL, INC. AT $1.6 MILLION, AND
PETITIONER WAS NOT AWARDED POSSESSION OF THE BUSINESS
UNTIL AFTER TRIAL
Respondent claims that Petitioner was awarded Team Builders International, Inc.
at the date of divorce (December 20, 2002) and "at that time could have sold the assets
for the $1.6 million value". Respondent is incorrect. The August 18, 2004
Memorandum Decision awarded Team Builders International, Inc. to Petitioner in name
only. This was almost twenty (20) months after the parties were divorced on December
20, 2002. In fact, Petitioner was not awarded control of Team Builders International,
Inc. until January 26, 2007 in the trial court's final order.
The trial court had control of Team Builders International, Inc. as early as
July 9, 2002. On July 9, 2002, the parties entered into a stipulation an order
representative of the temporary custodial and financial arrangements of Team Builders
International, Inc. They agreed that out of proceeds and income of Team Builders
International, Inc.: (a) the mortgages on the North Logan, Utah and Hailey, Idaho
homes would be paid; (b) any costs, attorney's fees, and accounting fees submitted by
either party for prosecution of the matter would be paid; (c) past credit card expenses
the parties have incurred would be paid; (d) a sum to JHAM would be paid; and (e) the
balance split equally between the parties. This arrangement continued with slight
modifications from time to time. On January 29, 2004, the trial court entered an order
appointing Gary D. Jones, CPA, as special receiver giving him authority to receive the
Nikken payments and make distributions of the funds on the parties' previous
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arrangements. Gary Jones was in control of Team Builders International, Inc. until such
time as he was released in the final order of January 26, 2007. Respondent's claim
that Petitioner had control of Team Builders International, Inc. as of December 20, 2002
is incorrect. The trial court abused its discretion and erred in finding that the Petitioner
"controlled the business since August 18, 2004" and not valuing the business at the
date of trial.
A.

Keith Christensen Valuation:

The Respondent claims that "Petitioner's accountant, Keith Christensen of King,
Christensen & Associates, presented a valuation at the date of the divorce to the effect
that the business was worth $1,629,100." This was not a finding of the trial court.
As stated above, the trial court only relied on the Memorandum Decision of
Judge Low in valuing Team Builders International, Inc. at $1.6 million. Keith
Christensen testified at trial that Team Builders International, Inc. was valued "between
$358,402 and $477,500."
The $1,629,100 figure was taken from an affidavit of Keith Christensen in
support of Petitioner's Motion for Partial Summary Judgment. Respondent also filed a
Motion for Partial Summary Judgment at the same time estimating the value of
Team Builders International, Inc. "from a low amount of $273,292 to a high amount of
$306,794" [R@1235 at p.9]. On July 2, 2004, the parties agreed to withdraw their
motions and entered into a written agreement for voluntary binding arbitration.
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(POINT V)
RESPONDENT IS CONCLUSIVELY BOUND BY THE ADMISSIONS OF
THE RESPONDENT.
Respondent asserts that the "trial court is well within its bounds in making rulings
based upon the evidence before it and not being conclusively bound by the admissions
of the Respondent." Respondent further states that the "trial court can assume
whatever weight to whatever evidence that is chooses and is not forced to accept
admitted information as established facts despite what other evidence may be before
the trial court."
Respondent is entirely incorrect. The Supreme Court in Smith v. Batchelor, 832
P.2d 467 (Utah 1990) stated:
"The Supreme Court will consider admissions as undisputed fact even
when they apparently contradict other evidence in the record."
Since the trial court conclusively established the admissions as admitted, it is an
undisputed fact that the North Logan home with the 5/4 acres was valued at $600,000,
there was a negative equity in the North Logan home of $300,000, Team Builders
International, Inc. had a value of $800,000, and Respondent was not entitled to
alimony.
(POINT VI)
THE TRIAL COURT INAPPROPRIATELY ALLOWED EVIDENCE ON
THE NORTH LOGAN HOME.
Respondent states that the trial court correctly denied Petitioner's request for
summary judgment. Respondent is incorrect. On May 4, 2006, the trial court entered
its Memorandum Decision granting Petitioner's Motion for Partial Summary Judgment.
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The trial court stated:
"The court finds that Respondent has failed to comply with Rules 7 and
56. The court finds that Respondent has failed to file any memorandum
or affidavits controverting Petitioner's facts and findings. The court finds
Respondent has failed to set forth the specific facts demonstrating
genuine issues at trial. The court finds that it is appropriate that partial
summary judgment be entered against Respondent."
The trial court went on to state:
"The parties own a home in North Logan, Utah. Petitioner has provided to
the court the only evidence the court has on the house value. This
property was appraised at $650,000 by Allen Bum's. The mortgage
balance in June of 2005 was $886,670. The court accepts these figures
and it is the finding because they are undisputed by Respondent.
Therefore, the court finds that the North Logan home has a negative net
equity in excess of $200,000."
Respondent asserts that "Petitioner opened the door and put the value of the
North Logan home squarely at issue" and that "Petitioner then allowed the Respondent
to put on evidence with no objection from the Petitioner." Respondent is again in error.
When Respondent attempted to introduce Exhibits 1 and 2, which were the appraisals,
showing different values on the North Logan home, Petitioner objected.
At the trial on May 31, 2006, the following colloquy took place:
MS. VIENNA: So, there are two appraisals that have been done by - Mr. Kotter had them hired to be done on his house.
THE COURT: On the North Logan house?
MS. VIENNA: Yes. And when an agent listed his house it was on the
cover that this is a great deal. The house is worth a million eight, but you
can have a deal on it. He's used them for advertising.
MR. SKABELUND: I would object at this time. I don't know what she's
talking about first. I haven't seen the appraisal that she's referring to.
Additionally, any exhibits that were to be produced at trial was requested
in some interrogatories and a request for production of documents that
was sent to her three times. Additionally, Your Honor ordered that
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exhibits to be provided were to be provided to each party. This is one
when Ms. - - her last counsel was involved in the case.
Discussions then took place between the trial court and Mr. Skabelund,
Petitioner's counsel. Finally, the trial court concluded:
COURT: Mr. Skabelund, I'm going to hear the testimony about these
appraisals because I have a hard time with this.
The effect of the Motion for Summary Judgment was conclusive. Summary
judgment has been entered establishing the North Logan home had a value of
$650,000 with a negative equity in excess of $200,000. The trial court committed error
in allowing additional testimony on the value of the North Logan home.
CONCLUSION AND REQUEST FOR RELIEF
Petitioner respectfully requests the court to grant his relief reversing
Respondent's award of alimony, setting the value of Team Builders International, Inc.
between $358,000 and $477,000, setting the value of the North Logan home and 51/2
acres at $600,000 with a negative equity of $300,000, and remanding to the trial court
to assess (after credits and offsets on all the financial issues of the divorce) what
amount (if any) Petitioner owes Respondent for the value of Team Builders
International, Inc. Petitioner also respectfully requests an award of attorney's fees and
costs pursuant to Rule 34 of the Utah Rules of Appellate Procedure, and for such other
and further relief as this court deems just and proper.
DATED this cty

day of October, 2008.

fregor/Skabelund
Attorney for BART KOTTER
PETITIONER/APPELLANT
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